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of thfe leader was absolute, for as representative of both village and 
victim, he was limited only by the fact that the crime had to be 
serious enough for .third party intervention and that severe sanctions 
demanded village consensus; (2) once called before the village 
authority, an individual was already determined 'guilty ; (3) the 
offender was called before tlfe village authority to redress both ^ 
public and {>rivate wrongs via repentant reconciliation. Besides its 
authoritative character, Athabascan ;^lav entailed flexibility and 
deli;berateness. flexibility w*a6 manifest in formal checks on the 
chief's authority and the persona listic^ nature of legal proceedings, 
w)i^ile deliberateness ^^s manifest in the lack of haste in the 
decision making process i Among .the modern day problems, posed by 
traditional Athabascan law wa^ys are: (1) failure to perceive^ the 
legitimacy of white legal aul^hori^y, (since such autho^rity is'' '\<^ 
delegated to figures of "low" statusjl (2) lack of parallels aionjj the 
laws most frequWtly invoked agairist Athabascans (drunkenness, petty 
assult,' etc. ) ; \3) an impersonal Vs a'> personal justice;' (4) an 
aSssumption' of innocence rather'^than guilt; (5) lack of parallels in ' 
the., def endent/prosecutof ^tbcess; and/ (6) abstract laws. (JC) / 
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NOTK: 



Tlii^^ '•.liidy spi'cirically avoids making concrete rocdmmeudz^tions, 
;*cn la.-hM" intui lively obvious onc*s,_ winch might flow from our 
olK«'»valio»U and anai.NsLs^ Tljis Is so^bccsflise it is the first of a 4'part 
sorles whici\ will Jnctudo analysis of Eskimo law ways, an alternative 
intorp/ftalion of our fmdinijs^and, finally, a systematic analysts of Bush 
Ju:tic<: AduAnistration. In ihfs final number of the scries, a number of 
cojicW'JoIy sWcific and general recommendations for change ,or 
mo<lification i^f the sy,stc*m of Bush Justice^will be proposed. ^ 



1 



PREFACE 



This p^per is directed toward 
undersianding of traditional' law ways 
Indians and of the present state of the 
^iish"-viUage Alaska. An outgrowth 
sCohference si)onsored by the Alaska 

nmary purpose is to help facility 
ap^opriate delivery and administra 
ethnically distinct populationfi Alaska 

Aside from that specific 'purpose 
current growing interest among ethn< 
traditional social -organization techn 
especially in the area of dispute sol^r 
recent years, Nader (19.65) 'edited^ 
Anthropologist devoted solely, to thi 
Bohannorf (1965), ,Hoebel (1965), Wh: 
written extensively in this field. ^ 

Studies of law ways almost uniforr 
dispute solving and conflict xesQhition 
with social, cultural, and'econoipic^coi 
yeat: 

' ' (to^ the ethnologist, law) . - . is not a 
but rather an, /integral. part ot cult 
"living law," ' created, and canried 
particular sodlety, a social phenomc 
because of human iaction. 



The scope, content, and meaning, 
techniques of the law, aire determined 
them, thus, people-undergoing ^cult 
serious problems in understanding con 
are based on assumptions radically diff 
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rolds r^iking concrete rccomni<^dations; 
is ones, .which nitghi flow from oUr. 

is so because it, \% the first of a 4 -part 
Nsis of^ Eskimo law ways, an alternative 
nd, fihaliy, a systematic analysis of Bush 
final number of Uie series, a number o^ 
iral recommendations for change or ^ 
lush Justice will be proposed. 
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/This paper is' ditected t/ward helping /chicve- a bej^cr 
understanding of traditional Maw ways^among yyaska's Atlwbascan 
Indians and dibthe present- state 6f the^ administ/ation of iaw m the. 
.•«bmh"-village Al^a- An outgrowth of the/l970 Bush Just.ce 
; Conference sponsored by the 'Alaska- Judicial Council, the papers 
primaV purnose"(is to help facilitate establishmcat of more • 
appropriate delivery and administration of legal ^services for 
ethnically distinct populations of Alaska. ■ , ' ^ 

^ Asidt* from that- specif id purpose, the- Ipaper also reflects the 
current growing interest among eJlinpgraphVs and others in the 
traditional social organizatioi^ techniques of primiliuc peoples. 
■ especially in the area of dispute solving and conflict resolution. In 
recent years. Nader (^965) edited an entire issue of the. American 
Anthropologist devoteds solely to this subject. Scholars such as, 
Bohannon. (1965); /loebel (1965). Whiting (1965). and oihets havtf 
written extensively Ih this field. ' , 

Studies of law ways almost unifbrmly suggest that techniques of 
dispute solving and conflict resolution are inextricably inrtertwined 
with social, cultural, and economic conditions. As Pospisl noted this • 
year: ' , < " 

(to the ethnologist, law) ... is not an autonomous institution 
but rather an integral part of culture . . .his law is part or 
"living law."^ created and carried on by members OT a 
particular society, a soc^l phenomenon that is ever changing 
because of human action. - ' * ^ ' 



The scope, content, and meaning, as well as the administrativq 
techniques ofSle law» 'are dete'rmined by the.cultufe thai develops 
them. Thus, people tihdergoing culture change may. experience 
serious problems in understanding contemporary legal systems that 
are base^ on assumptions radically different from those with which 



^05 



ERIC 




000,6 



Ihoy arc fnmilijln Rrsimrch that olucidaics the traditional Jegal 
• thoughr of g!-oups^undprjioing change not only can make clctirer the 
basis of those mi.siindcrstandinfjs, but also can provide valuable 
insights in dealing with minority subcultures. 

jlowovor, if each culture's lav\^ system wore to be describGd 
solciv hi the terms of tho culture studiodXa so-called ?omic" aniilysis, 
such as that proposed by Bphamion [19691)^ its lack of 
comparability to Euro-American law would be of little use to 
students of comparative law .or to those concerned ^with the 
administration of justicv. The produt;t would be an obscUj|[ study 
unrdatod to any other. As Pos|)isl (1972:4) notes, quoting Gluckman 
and Hot»bel, jl is ^lecessju^y^ and, in fact inevitable^ to translate 
i traditional terms into! those usable by persons accustomed to.f 
\ American jurisprudence/ < ^ \ 

The authors of tiiis paper are an anthropologist (Hippler) who 
. hixs spent five yoiU's studying Eskimos and Indians in Alaska, and an 
attorney (Conn) with croiiSrcultural experience .in Brnziliai) and 
Navajo law. This interdisciplhiary collaboration was deemed; most 
appropriate for such research siiice it would add tp-^the substantive 
perspectives of law best developed by an>?#qrncy those insigfils into 
the mkiWQ character of the disth^-t cultural group best provided by 
an anthro.poloi,nst. Methods uscdfin the study include a re^ew^bf the 
ethnogi-aphic and other pertment information, Jntervie^yst, with 
Alaska Natives in various Qommunitie(3>. and inter\ae^ and 
observation of law enforcement, judiciaV^and legal perfonnel 
servicing this population. * |l 

Appreciation is expressed to all 'those, es^cially the |Village. 
peoplfe, who have assisted in this work. * S • ^ 

Arthur E. Hippler 
StephervConn 
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TRADITIONAL ATHABASCAN. LAW WAYS, 
AND THEIR RELATIONSHIP TO CONTEMPORARY 
PROBLEMS OF "BUSH JUSTICE" ' , 

Some Preliminary Observations on 
Structure and Function 

'Ay ' 

Arthur E. HIpbler and Steplien Conn 

■ ^' ■ ■ 

INTRODUCTION ' * ' l: 

This paper analyzes Alaska Athabascan aboriginal law ways and 
discusses discontinuities between thepi and contemporary 
Ariglo-American law, which create some difficulties ^6r many 
Athabascans in their relationship to contemporary ^legal p|ocesses. 
These difficulties stem n6t from the lack of a traditional legal 
system, but precisely from rts existence— in a form 'that \fvas cJecply 
'integrated inl;o all aspects of^y\thabascan life. The traJitiohal legal 
system operated, in such a way as to develop expectations and 
assumptions about normative behavior that in some cases are 
discordant with corttdmporary law.' 

A number of authors, chiefly Osgood (1936) and McKennan 
(1959, 1965) have commented on^ certain aspects of the Albab.ascan 
system* of law. Although their insigh^Nhave been usefuMhis paper is 
based, most heavily upon^ recent reseVch^s )^y the' auUiors into 
aboriginal Athabascan law ways»l The ^Qformation primarily 
relevant to the Upper ^tariana Indians^^Jthbugh. muchrbf it has 
ap^>Iication to most of Alaska's Int^ridfAthabascan populatiori. The 

^This study, requested b^ho State Judicial Council, is for^bc purpose of 
better understanding Alaska's vWhlWe la\y ways, towdrd the eni opimproving 
"bush justice" in Alaska, and Is thcTirst in a series of studies of Alas^ca Native 
law ways now underihray. To this endHhe work has been done jointly by an 
anthropologist and an attorney, s ^ ,i ! . - 

fTons 



FIGURE 1 



chicnyinhorilancc ' \ /normal inheritance 



(patrilineal) -A. ,aX=OX (matrilineal) 




elan, A - clan B . 



■ . In this dlaj-rani. the triangles represent males. lh^ circles females, and he 
Pqual siun hetwcn them indicates a marriage. Lines descending froni the 
marriage show offspring. One can see that all children took the elan affiliation of 
Se mother, while the chieftainship, which went by patnhneal mhentance. 
actually, alternated between elans and therefore moities^ > 



the modal emotional organization of the group's members. Tlie 
critical i-ssue of Athabascan emotional organization to ah anaJysis^of 
law way-s is the primarj' imporUince. placed on control of emotional 
impulses. 'The .concern with internal indiviclual controls tended to 
lead Atliabascans toward a great need for balancing relation^ips and 
obligations. Thas, tendencies .toward explosively violent eWotions 
\ were- defended against by reliance on external autliority a\lf ast as 
. \inuch as by reliance on internal controls.5 , f 

This was expressed in two main ways. First was the riotl^tch, a 
posf-funeral gift-giving ritual, through which the Uppfr T^ana 

5 An ovolication either of • the modal emotional organization or the 
methodlg^ted lo uncover it is beyond the scope of this paper ancUvlll be 
witK at length ^Iscy here, ^ * ' 
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Indians not only allcvlalocl guilt and anxiety over the ^«ath o^fa 
bvJorie but also , expressed aj?i,^ession and ^f^iaboo need .and - 
p^motSd'political power..6,11.ey-also used l-^^-^^^-^^^^^^^^ 
and strengthen the balance of relationships and obVgaUons,betwcon_ 

kin groups. . " ' , 

The emphasis on -control of emotional impulse? was also 
instituUonSdln the law ways, and was manifosUy oppressed m the 
SuTd°e"£^^^^^^^ techniauos that th,y ^emandod/~^^^^^^ 
rtf externalizing these controls was ejnphasized in th<l'VOsUng oi 
aLo^wer'in^the chi«. ll.e need(for internal P^ych.c balance o 
overcomTfears of emdtibnal disorganization, whub .v^s overtly 
SpresSdjin the attempt to Biainiain a bala"ce^^>^«r^^^^^^^ 
reciprodf obligations between groups, was fuifthei demonstratec^ in 
the actual operatioo ()f' the legal systefn. 

AthabXcari' Law Ways-The Philosophical .^a^is 

The resoNtiW .of confficts • and disputes in ^a^fri^m^^^ 
Athabascan society Was based upon three primary as^wfOptlons. 11 e 
^roctTsS which no; from these assumption, ^^^J^^fl^ 
uniform, for nearly all Alaska Athabasca'ns. Iho a^sumptipr^ a^^ 

follows: ^ . ' I •- 

1 Within his sphere of competency, the avHjiority of tl*6 
leader was viewed as absolute. However two kinds 9 
constraints won that absolute authority ^d.d fact 
operate. First„1t was limited to disputes ^^yi^jdered s^er ous 
enough to demand interventioh of a thitd party (th» 
authority) who at the same time representee! the corporate 
' wel -being ot the village and the interest^ ol ^> victim,o 
^ ■ The wrongdoing. Second, -in oi'der to imp^ the most 
•feVe sanctions for particularly offjn.s,ve .cts -Uus 
authority .depended on the ^roit use concawtory 
techniques to mold village opinion a^d -Iq^ achieye, a 
consensus pf other villagers respected^ |s leaders within, 
their lineage. If the sanction intended, vas warfare, this 
• consensus would extend to othbr powerful persons linked 
„ through clan relationships in neighbonn g ^ nil ages, ^ 



fiThe^^uthors are presently, with Dr Bryce Boyer, preparing an article 
• describing the psychological and social significance of the potlatc-h.. 



0 To h«> called boftjre the village's auUiority for .wrongdoing 
impli«>a lhat tlie aulhorily had'reached a conclusion that 
Uu' individuiJ was "guilty." That Is. his conduct was at 
• variance, witli widely recognized village norms that dcf med 
"bad" public and imvate acts.?^ 

3. niur offender was failed iieforo tiie village authority for 
h'vo reasons. First, he needed to be reconciled with- the 

• village tluough ads that denionstraU'd his sorrow for deeds 
that had potentially damaged the balance between lineages 
ih Uv coninniniiy. Second, ho had to make amends to the 
spccilic •vic>tiin or vi^•tims of 'the wrong committed.. Tlic 

■ Iwoblem before the authority, tberefwe, was to find a just 
solution to both the public and private- wrongs inherent m 

• a single act of misconduct. 

^ The dclerinination that the act in question was bad enough to 
warrant a hearing required that the authority ai)ply village norms'to 
facts ascertained bv him or his associates through inveStigaUon.o 
However, the selection of a remedy to reconcile'thc individual with 
the village and to right, the private injury was achieved dunng tl^e 
hearing through a conciliatory process. The outcome of the process 
of, .reconciliation Was Very much dependent- upon the state of 
' repentance of the wrongdoer. < \ 



1 ''..Bad acls" were IhoL will, concrete and ascertainab e Consequences ha 
impaired private ptftperly A\^ls!ind vill&gc relationship.'!. Thus, acts that might 
KSoS/.ea is «imes for'^lie benefit of teaching youngsters about right and 
«roSl cfl ' slander adujlcry, or murder-were categorized, only after 
e^^LSn mcft^^^^ l.c?'cm,.nca//y impaired individual survw^ apd 
mSrc importa'ntly,- flie Vuccess' laf Cooperative work endeavors and 




interrelationships of village lifcv 



^ Swrongful ac^s tliat involved isuch diverse activities as slander, theft^r 
adultery were described from i)ie\standpoint of ■'"j""':^"^ P'^^Pf^y. TJ^ 
Cnction of rcmunera'tion fbr tlie victim in material terms facilitaM J^^^^ 
' ■n-soEn of private disputes with> solutions that, while hafth, ^^erc le.ssrscvcr 
S^^^^ or banidiLnl. 'hIc wrongdoer could also e>'P«^<lt '"Xi on^' 
nnWi«. roriulation for "right acting."- The implications of this loss in reputation 
fn ^K^nC cooSrat^^& ot vjll&e life v^"- ^^at he might suffer. 
Sc^tnrpropcrly loss/ A man wjio stole might.be dcscnbed as a thief tby 
•^~-m for ten yrap aftdr the act. , ^ ' 

mc ■ • \x ^ . \. • 





♦ The Pragiliatic Structure and Opecatiort 
of Athabasc&n Law'VVay* " 

• ^ -4 • ■ 

had two other ' ■ ■ - •* " • 

and all prow 

into traditional ia« u. .."j- - - — - '^iu' „«u ikA 

checks pn the chiQf's authority , and the second was through the 
personafe relations tha£ characterized the proceedings. . • . 

The chief winw final authority. Noncthele.ss, if it was f6ft that 
the chief ^#^s making a poor judgment, the SuhdiieC. ^fo pccM a 
position of authority second only to theichiof. mi«ht be approached 
\on the matter, by one of the li'neiu;e hc:ids and ^^o^^ therdafter 
Voly staULhis disagreement. At this ' hoi'-t, Uie ch.ef Jbd to 
concludclOiaOhiore delihcvatioh was necofesaiy, becau^ if sSVneone 
brooked lis j/dgmpnL in council, ho would only do so for extremely 
importaiii reisons:- A chief who would .ignorv such a dear signal 
wouldHdn f]hd'him.<;elf regarded as :(hasty'." Such a reputation was 
hard to ovMome, and Athabascans strove to avoid- iaeing so labeled, 
le need t/6 Void a repjifation for hastiness added "to tlie already 



existing te 



3r lon^ and careful deliberation. 



' ■T^ori^li^tic "'rather~thaii impersoilal relationships 'existed 
between the authority and the accused. JuslKie wasWb expected to 
-be blind. In certain cases, even murder :C(i«ld be o^^rloo)<ed if, for 
example, the inurderer was a "good man," an important moral man 
'who {very pertinently ).had:a Uirgc malriUneal kin gi-c.up, Overlookmg 
this kind of political factor could lead to ;war. . 

I 'v. o ^' > • _ : 

'The system was deliberation Uiat,no decisions abo.ut important 
"matters were made in haste, ponceming critica) isSHps su^li as 
murder, deliber5lioris triight be continued for as,long asfivc j^ears. 
> .Deliberation also entered intfi the techniques for fofieiyeness aftcl 
. reihteXation into the group. yA ^ho was^-a <j:onvicted bx 

conSd thief would have toOjear that stignia for as long as;t^n 
years. Effectively, this acte^dNaJ a.'period of ,p«j>bation^rhat Js a 
recidivist during the probation period ran the risk of hs^ng his o d 
■ offenses taken into" account^uring his.riew hearing/ Very old 
offenses -however, would be given less weight in later hcaimgsaboul 



new wrong acts.- 



Major Offenses and Their Resolution 

Tho inioracUon of the general principles of balance, flexibility, 
and deliborativcMicss with, the absolute authority. of the chief, the 
• presumed guilt of the accused, and the punkhment through 
repentance and restitution can best be seen in a description of the 
"resolution of specific antisocial acts. 



Adultery 

AduU^ \^'as considorcd to be a serious offense because it could 
load to .\fioieiico, which -was very » dangerous because it strained the 
fabric ofniuiAual obligations and rcciprodafresponsibilities that tied 
" together not only kiii groups, Jbift communitie's. At its worst, 
a(kilit'ry nii^ht U^ad to murder, the splitting up of a village, and hence 
war betwi»en"villaKt*s. ^ , • ' 

When adulterous acts were brought to the attention o^ the 
chief, usually by the? offended lineage heads, this ordinarily meant 
that the lineage heads did liot believe tlie problem could be solved 
outside of the council. TlTough bringing such an act to the attention 
6C the council brought shame on the offending matrilines, to ignore 
the situation could result in potpntially very dangerous and violent 
conseciueiices. llierefore, often both the offending matriline and the 
offended matriline would <ronjointly bring the problem to the chief.9 

The guilty '^individuals, without their spouses, were brpught 
before the Tchicf and cpunctl to discuss their case. Ifi^hey chose tp 
deny guilt.ht this first meeting, a second meeting was held witlvthe 
spouses present. If'the adulterers still stubbornly denied tHeir guilt, 
the it)f fended spouses anc^the council would tear their clothing frofn 
them and beat the offenders severely . If, on the otlier haiid, the 
-girilty parties^ admitted^their guilt at the.first meeting, they would be 
spared the beating, b\it Vould still be jsMt^t'tj^ rest of the 
,j;anctioiis..J'\ ^ ' * ; * • ] ' . 

•} .-^^ offending - man would be orderdd to 

remunerate the-offdnded hUsbarid. The husband was tifen permitted 
Ho j^yxf a formul warning to the adulterer tliat.if :th§5vact Vere 
i^iepealcd, he would kill the offender. This warning was given beforfe 

i' . - . . • ■ ' • 

. . ^Thc niatriljne most offended was that of the victimized^iusband^ though 
Athabascan women were by no means r^icertt and did not make life easy^r a 

r-r..^ , ■ .00.1.3. , . • 



the chief and council md nicAnt that tho killiiiR of -the rcifidivist 
offender could be undorUikcMi with impunity , No rovenee 6f>^!fl bo 
Uikon for his death, and, even if he were an important m5jn,:all tlie 
recompense that his relatives could get from his dca<h<^as a very 
small amount of ''wergild*' or dealltp^nient. ^ J 

If the aduftcry resulted in childbirth, the oliild wtpuld l)0 given, 
to the father's relatives for upbringing, even though it bolongpd to its 
mother's plan. A hearing similar to that described above would be 
held before the chifef, and the guilty man would be forced to pay a 
fine (damages) to thg husban'd of his paramour. 



Theft 




Theft was also a serious offense, but one in which rn^igathiig 
circumstances ^such' as hunger might be^cdn.sidercdl The of fended 
party would bring the case to the attentioUi^f the cnief, who would 
call both the .complainant jmd defendant before hirriHn council with 
the lineage heads. \Jl tl^ man admitted^his guilt and^theiie were no 
mitigating circumstari^^, he would be made to pay the anwimt of 
his actual damages, plus an additional recompense to his victim. 'Ilie 
thief's matriline \yas not expected 'to help him with this obligation 
and indeed had a vested interest in enforcing the judgment in .order 
to prevent antagonisms from growfng between kin^oups. If the 
thief admitted his theft but had stolen through the press of great 
need, especially hunger, he would be fined like the unmitigated thief, 
but his matriline would be exjxjcted to assist his repayment and, 
moreover, would l)e shamed since it was tlieir responsibility to have 
known about tlieir kinsman's need and to have assisted him. 

If a thief was either unfiif)entant, denied hi^ guilt, or if there 
were' no mitigiting circumstances, his* punishment was more severe. 
In addition to being forced to recompense liis victim, he might be 
banished from the village for from one to, several yeais. A chronic 
recidivist would be absolutely banished and, if he returned ^ v/ould do' 
so on pain of death. Killing a banished man could be done without 
fear of .retaliation and without assuming the obUgati9n to 
recompense a dead man's relatives* ^It should be noted that 
banishment was nearly a capital punishment. Living Jilone in Interior 
Alaska is almost overwhelmin^y difficult. Further, ^sinc^ Upper 
Tanana band^ tended to distrust each other, the exile might l^e killed 
by wandering hunterjs if he could not account for himself' to their 
satisfaction. Finally, a thief who had been banished andjHjurned at 
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till* end of his sentence, iind^who had paid recomponso to lifs victim* 
still faml the approximate ten-ycdr period of **pvobatioh;* 

Evotf* though borrowing and then "forgetting'' to pay back or 
dsCniaginji the liorrowocl goods was not really considered theft, 
Athabascuns tended to. borrow only from matritineal kinsmen to 
avoid inter-dan hostility. Nonetheless, the chronic borrower who was 
slow to return things that, he had borrowed from non-kin was 
tolerated and was not brou^it before the chief. He did, however, lose 
-considerable status because of thi| weakness. . . 



Murder 

Murd*'r was the most serio|||pf crimes and could be^punished^ 
by doath. Thiw were various wlifki;! which this problem might be\ 
haiullcd, Jiowovcr, The £om|')rai||bfji: in a murder case were usuilly ^ 
^tho matrilineal kinsmen of thct vJ4;tim. ITie chief then either had to 
persuade the kinsmen qf the victim to acdept a deatlVpaynient from 
the kilter, or persuade the kinsmii|jS *pf the killer to accept the death 
senlonce.. If the matriline of thev^rictim were convinced to accept a 
death payment after a hearing at| which the murderer an,d various 
witnesses, if any, were ^icard, Xbc matter ended 'there.| A death 
payment would generally be acccjited if the Vtptijin? was felt to have 
provoked the attack, or to have bo|n of ftiucH' lesser importbfnce than 
his killer. Among the considerations involved would-be the 
importance and size of the killeiy matriline. Even if th(^ would 
accept the death penalty for oite of their number, tHey might 
become unfriendly to the complaii|mt group. In this event, a tension 
and imbalance in the jnutual ex iectaiions and obligations might 
prove -disastrous for the group. IC^, victim's matriline .demanded 
the death penalty and the chief concurred, the murdemJwasTkilled 
by an executioner appointed by Lthe chief. Should th? murderer 
attenipt to floe, he would be con.sjdered a fugitive and anyone could 
kill hiraAvith impunity. I " * •* * 

CQm}>lications occurred whdii ^ "good'' man (influential, well 
thought of, and from a powerful/ family) murdered a man of similar 
stature. In such a case, if the offended matriline would^ot accept a 
death payment, there was usually no way for a death penalty to be 
enforced.. The offended matrilii^ would^leel it could not ask for the 
death of a *'good*' man, and pe of feeding matriline would not 
^''*ngly acquiesce in tlie cat^l|l punishment of one of their 



luminaries. At such an impassit, all |r)arlios roalited sr^h^ 
impS.1g, and. once again, the deAWvat.ve. process b</cam^ 
active.lO . ^ • 

Tlie offended matriline 'would contal all of its W 
heads in all of tha surtounding villages. D|cuss.on^would ^onttnuq 
intermUten iv ior% to'fiv6 years to determine whether wfr she Id 
SdV^^ process realistic^ly °Vr^tLCfrom 
•^fender and his victim were not only from f f^f^^^^^^f,"^' ^^^^^ 
different bands (villages), since '^^^^'^'^'A^lfl^^^^ 
so terrible that another solution to the confliA had to be Found. 

The clan's discussion about whether tl wa^e war invorycd 
several elements. Tliere was always the h4>e thijt l''"^ "le 
•intransigence of the parties to the dispute 4)uld Weaken and an 
'atSe other than war would be-found. 4 extr med^nculties 
and dangers of war and subsociucnt retaliationUere t)0»nted out m 
detail to deter ttiose who demanded vengeance. ^ ' \ * ^ 

. If and when all the lineage, heads in \e claV. and otli^r 
important- men who were privy to the disci^sionVfere ^nvince^^ 
favor of war. the clan or the lineage.head who.se ^P"^^^^ '"^^^^^ 
thi.s situation would be made war chief and PV^araU^^ 
w6uld begin. TTicre were no consciontioiis objectors ^"^'Jl^^' 
When the war chief called his men, a refusal to com^ y*a^met wth 
rmmary capital punishment.. At this P^^'r^^fe 
started. Chiefs and lineage heads woid<^ as,Jmble ^^j'' J^^^^^^^^ 
excrqises, practice wres.tling; and weapons ^I*"'"?- "J^" ^.^ff 
drilled in maneuver and fire tactics that primaJSly emphas.Eed stealth 
surprise, and fire power. Additionally, tlie nie*>ere tram«d to dodge 
• arrows; The chief and lineage heads would fire arrows at the men 
who would, try to avoid-.them..This training was expected to produce 
its share of casualties and even fatalities. 

A date would be set for massing and surprise attaok Everyone 
understood and accepted that some people whp.were actually neutt^ 
in the dispute would be killed. Iliis would, of course, ^^'den the 
conflict. .On the other hand, members of the offended ,neagehy^n& 
in the village of the offenders, faced, the possibility of bemg 
dau^tered as potenti^ fifth columnists. . 
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^°In fact it appears that alwars'started this way. 
^ . i . 11 
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.^rhero was no simpfo way out of such a wiu-, \'hidi had the ; 
fciuUT* of a war of . cxlqrmi nation, ll^c wans ended with the 
fstriiclion of one or anoUvorVpui^ or dragged on .for a generation 
nd were filially abandoned o\if of cxliaustion. lb was for these 
basons that wdx vms foarcd, and eye,ry effort was made to avoi^ it. • 

I Thus", Atliabascan .warfare ^was not a^ randorti haphazard 
xs^urrcnce, por was it a spontaneous a-Iegal occurrence. Jt was^ 
obundcd bv rulcs,and institutionalized, procedures. Tliat.is, war was 
.not simply tlie result of a' lai^s'c of legal organization; but xather an 
linlosral- jxirt .of the sysUmi and the throat .of war-wa? a major 
IdcUfrront; to murder.- . . ' ^~ • 



Summary of Atfiabascaa Law Ways 



-.1 



/ Troi^' Uu- f()i(ig<>ing briof overview, '_sdme a.spects^ Sf ' the 
fit^ctuve and function -bt traditional' ^^Uiabascan 'law ways ueem; 
/2oar. 'Porliaps mok imppriiintlyV the "law" was in no sense a thing 
Apart from evci-yday "lifif. Law ways .'stressed , the maintenance of 
harmonious E(;!aUonshipl: between the -mdtriHneal kin groups. Ihe 
ap|>lication of jastice wjS to a'significant degree dependent 'upon the 
allitudc of jiuiiefador, and the bent of the law was toward 
roconipcnse of^victints \tnd reintegration of the offender. 

■ Tlic chitf -ctetcrmilied the' resolution that a conflict or dispute 
Ishould have,- taking into account flie'degree ot guilt and repentance 
lof the wrongdoer, his position in society; and the likely aftereffects 
Df 'the judgment. Xhus, ttie cliief balanced off the multiv^ed claims 
of his'-'societv in Uie,given -is"su.e-ih such a way that tlie g.eneral social 
good was upheld JIenever;ac^dprMipit6usly. . . - 

, The importance of >^ibe1ration: and. ttexibfli^ 
Lverslated.Tliough .the chirf .vjias-absolute in one sense,. the.fragijity 
If the sbcial order bf.tiie band was such that ho could not^ford to 
bt ai a dictator. DisSussion, 6onsultatioh,'and-slow^ction. prevented 
fagmentation hf tKe'" small b^nds^ which could have enaangered 
Lefyone's,s»rvival, n the possibility of precipitating 

^ai#. ■ ■ ^ • 

- -" - 

, Nonelhelcss, authority was vested in the chief. Indi.vfduals from 
-dffferent lineages dtd not attempt to resolve serious dispute between 
thtmseives, since' iudi an aftempt could precipitate feuding and 
• 0 aPeer the carefully- developed system of mutual o.bbgations and 
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reciprocal 4poeUiMo»^s..Jl^isi^uiai)fe had to r(>ly on «^,S"nP"s^^My 
■objective af^titirl^an^if Jo" prevent continuing conflu^t,' had to 
accentthariilj5frriiy,ks absolute-,^ . - 

The ihWi; hDW#en.' a'ct^a % con|inclion w.lh the other 
-important -meij. itrati9, community , gjciu>t that a decision once 
reached, actually 'was an'expre^ion of /JommMj^-y consensus. WUUc 
couched- in^i^ms - of the bhiol's absolute autvority. any sanctions 
undertalcen actually, had the unassailable support of al^ Ihe dominant . 
member^ of the-community.. . . 

\ ' ■ ;f '' • 'v 

In structiTral Xcrms^- Ihc. adniinislralion of jC«|ice and Uie ^ 
maintenance of- Uie balanced relationships bc^twoen groups and 
within?xi community were:the same thing. Tlio law< though ab.stractly 
nc^^^e,,was'coHCT^ in the sense that ^ of foii.ses were not acts 
take^Mmstvanfeiact code ba.sed upon philosophical distinctions 
of rigiit%Mn^:SvralheV;.they were acU that 9ndangcred the 
important ^t^o|k|ot|£bHgatiprts.and expcctations^to made up 
Athabascan ftr^#ii.^nV^ V . ' • ^ * • 

Ho^everfl^vSf thbug}\ the foregoing suggest eqtfiyocal. 
application Gt tli%^, judgments' were not meant to be wade id hoc 
There was in fact 'Wg intention of universal appliaition. Decisions of 
the legal ^utiiority ^listed upon assumptions of obligaticf, in which 
the rights aiid :diit% of thg parties ,were defined. The variance was 
.aptuaJfiy parfolth^fcersal application rule. ^ 

> -^overall, Ae& AtliabasGan lW ways reflected the manner iii^ 
whitih th'e Athaljsiic^s. integrated intenial,,,psychic needs, especially 
the ne-ed for 'c'orifrbls and balance, with the ptess of .environmental 
^d social' stru<jturil.jealities, such as their impoverished environment 
^ and-fragmente^ res^ence. pattems. to provide a balanced deliberate 
■ -"^st^m.- for-th0 resphitioi^ of -the -confficts and disputes thai are^ 
' "inevitable amongjhuinan beings. • ^ 

■ • . _ '1 V ■ . . . . ^ ' • ■'. \ 

L' . ;• t • Law vfeys andCultureChange 

"At ^ present; AthabSpris live in communities, :iiv which 
traditionafpowW is no lon&obviously legitimated by lineage heads 
■ and is^o longer absolulejf-.Jliuthprity for law enforcement is now 
■"4Tthe hknds tf statefSBM and city police. The mstitutior^ 



f organization andfthuch of the emotional commitment to tradition^ 
law wajTs lias disappcaiod, since the chief no longer can impose 
- sahctionf?, except in liis role as-village leader, in which he can play 
\ upon sptvinl reialionships or duties conferred on him by law 
V enf()rccmo;it officen;. Slate troopers, who must travel to viUages 
^ \viio!) crinv's arc^ roporlocU often informally select the vJHage chief to 
, notifv <he troopers of crrimes'and to sign criminal complaints. 'Ihe 
} chis ." may then achieve status as a dispute resolver ai/d judge by using 
^-Kl's option of] notify ins the authorities as leverage in seeking 
' reconciliation, Jor fven in imposing a sanction, when both Uie 
wrongdoer and\ victim are convinced that a ready solutio;i j;o the 
djspute witl)in the villaeo is pi-eferable to an anfest and conviction in 
--tiicr> magistrate's court, 'lliis manipulation of XinformalJy derived 
T pAwer as a- lingering tlireat is a faint replica:of the use of possible 
^/ intervention by the dnef in eariier times to encourage individuals or 
thw families to reconcile their differences. 

^' there arc, however, other ways in which the old ^stem 
continues to have an impact on modern perception of law and legal 
process. Present, day 20-year-olds have gran'djparents who live4 under 
tji^ old system, llieir emotibnal expectations toward the present 
>udicial system appear to reflect a transfer of attitudes from the older 
system. " \ - ^ * - 

■ Past and. Present Law Ways: ^ 
Some disjunctions ■ • 

■ -Atliabascjuis* often faii to poreeive the legitimacy, alrd-rationality 
4 of white logal axithority . the standards Jfc which they^adhere, this 
« legjl aulhcH-ily is irratiohaHy delegiated to figures of 'low and,. 
. questio\table -sUitus (village police, magistrates,, and troopers). Police 
and: magistrates perform in a manner that appears £o Be arbitrary and 
.• capricioys when compared to Uie. manner in which traditional 
AUiabascan authority reviewed Uie.citcumstan^ b^'th^ offense Shd 
character \of' flie offender with nearly excessive car^. That care was 
directed to the issue of what outcome woul^.sej;v6.to reconstitute 
the balanc^> between .lineages .and the victim IhroHgli-compensation 
■ -for the victim's injury 'and an admission of guUtr^d rep&titance. . 

That Uie forices of 1-aw and ojrJter are headquartered, distant from 
lie .village-aad: its personalized va|ag6- relationships reinforces the 
-• impression -thatlUie state legal system-responds arbitraiSly to cnme at 
■ the b&shievel. The authorities show .little concern for remuneration 
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of the victim of criminal acts, leaving that for a seP««|^;;;| PJ^^^^^^^ 
for damages. Tliis heightens the authorities -evident ,rr^.onal.^^^^^^^ 
the eyes of the Athabascan. In the court's levy of -Jl^^ ^^ f^ 
sentence, the judiciary seems to care for nothmg mor« ti^n for in m 
int^n to punish. Lack of concern for the ^vrongdoer's,cont. nung 
'rSationship with the village, his victim, and ^^^^'f^;^^^^^^ 
confusing fact of contemjioran^ American justice for Aihaba.«(cans 
who experience it in "die bush.t|f.^ 

Secondly, the laws for which Ath^k^as^i.s niosl often find 
themselves called to account-public di-unkej^ petty ^^^^^^ 
disorderly conduct-do not 'have exact r^illels lO Athabascan 
society. Indians do not take these minor disorders senoUsly as long as 
they do not inconvenience anyone. To be aiTCsted and detained for 
such behavior is bewUder-ifig ahil^ifuriating, especially when the 
consequences of tiie supposed bud acl^pl^y little or no pari m guidmg 
the results of the criminal process. 

A third problem aris^S^ff^ Jhe lUahs' perception of the 
judicial' process and the participantkilMt. Certain «pects of the 
court's dynamics-are striking if compared with the expedations of an 
Athabascan. For example, in contemporary Amcncan law, peat 
onXis is placed upon the adversary system. Out «f^«y^»'° 
conflict between the parties and their attorneys, it '5> assamed that 
both sides of the issue of innocence 'or guilt, of habihty .or 
nonliability, will be presented before a decision is rcacVied. Not only 
is conflict between the defendant and prosecutor pwTOitled, but it is 
encouraged. Nothing like this existed in Atiiabascan lav*. where there 
was np such thing as a defense attorney. 

Next, the judge is not personally engaged in the priblem, not is 
he already privy to the detaUs of the dispute. He does riot seek out 
gossip about the defendant, but dismisses this as hoateay and .as 
inadmissible. Authority in court is strangely impeisoM to one 
accustomed to the idea of pfei-sonal justice. The defendanj; is not 
assumed guiKy, but innocent." The arrest is not sufficient ^dence of*^ 
guilt, although* the state hak tal^en serious action aipinst the 
defendant. Thus, in.a criminal! case\ the court will even review |he^- 
circumstances of arrest, as well as the act -complained a»»inst,-|o 
determine whether the agencies of law enforcement haVe acted 
properly and whether procedural safeguards have been preserved for 
the defendant to" ensure that a true test of both the pcisitiori^s of the 
defense and prosecution will take place; 
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° ' llio trial Itself i)laccs Che imtAcrfJ)urdon of proof upon the 
'^prosmitioii, t^ic ropresenUitive oiCl^^st^er Official conduct in* 
. pursuit of cadence for tlu> proscc^^Dn is x^xaminod. Should Uiat 
conduct Ixj found to be faulty, ther^tc's evidence will he excluded 
in whole or in p?irt by the judicia^prosentative of the state' llie 
' court niay oven be impelled to stflp furtlior consideration of the 
alleged criniinal ^ct and to dismis§^ caso, Tly^se conflicts between^ 
diff<^rent officers of the whiLe^^mVlaw, and thel fact that 
procedural /details can overwhol^^ftie^^gubstance of ;a - case, are 
inexplicable to qne who presumes^fet ^leg^c^lld bcforii authority 
means that the fact of guilt has alr^^^ bedf^rstablished. ' 

io stand mute in the 



The defendant has. the 1^^^- 
proceedings, .and to examiho Uic eWlence of prosecution and official 
• coiidvict .with respect to him. ^his is quite different from the 
traditional notion of meekly conM^lng alid accepting punishment. 
Since his .guilt in the eye^ of- Uic a^iorit^ figures in the court may 
seem to the defendant to be a forelftne conclusion, and since he does 
- ' ' - "Tiirigful consideration and 



not understand adversarial dynanU 
waiver or assertion of his ri^ 
defendant may be reluctant to ^ 
sec that it is in his interest to re^ 
should ]>lead hunger or poverty 
is not veiy often cbitsidered miti^ 



^ . acult. Til e ''Athabascan 
llenge auti^nty s^nce he cannot 
jf sta^ments the police. If he 
Avilllind -to htl surpirise that this 



Tlio AUiahascan defC^ndant^obaWy "doci not expect that a 
verdict of innocent will be the re^4)f the^prc^eedings. His^ai'm is to 
mollify the authority figures by ^^eing with/themand thus appease 
their anger. Effectively,- this n^s.he will waive his rights to 
obstruct the official inquiry. T%^Jie attempts t0 extricate himself 
from the criminal process by tii^^aditionai and expedient means of 
agreeing \y1th ever>:thing, wai^fe^ his rights, and assuming that 
whatever tlie judge metes out as pwjsltniG^will be just. " 

iiii^mb^ment of the judicial 
ooi^tr^pd in the workings of 

that underlie them. 

lagistrial actions by local political 
ly. personal notions of punishment 
^ (or self-hatred). Altliou^, higher 
intencihg with correctional officers 
JSr reform, even the most sensitive 
\ for the iTBeds of tiie individual, 
is village, aifd the legal system. 



- . Local. magistrates, who are^ 
^stem to bush Alaskans, are o^ ' 
the correctional process and tW 
They aie often motivated in th" 
* cortsiderations or, in some ca§^ 
^born out of^religious or racial " 
cQurts sometimes ponsiilt before 
about the defendant's potentij 
•official cannot ordinarily provl 
^-^•^dah't, and at the same time 
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Tliej:ourt system's punishm(Mits appear point lossly ^itetraet to a 
defehcUm ,\vho expects tliat they will be dcsifinod to reconstruct 
relationshipfJ^. assuage porson:il feel ings^ and rccslablishhts reputation 
.in tlio ^tiominunity;. Hie sovority of the sentoiice the defendant 
TCceives^may '^t tirnes be related to the defendants expressions of 
sorrow ^pr guilt, but the court will usually make no attempt to insure 
that he reoDm^penses his victim or his community. In fa;:t, the 
sentence tcnd^^'to strike against the community, especially ihoso who - 
are depend»t .upon the wrongdoer for sustenance. 

. ' ' \ ^ 

Fin^s are an abstract payment to a faceless public authority, 
and JaiCsentencte are a^ strangelv^torted version of traditiom\l_ 
baniiSiment.- FoTmorly inOicted/for duly the nfoft serious' crim'cs 
committed by unrepentant offT^Miders, banishment has become • 
, routine through tlie impo.sition of jail sentences on mod defendants 
who are sirrested by state troll's and processed ihrough the 
magistrate's court. Slodem day banfei^eht i^pot only routine, but 
also considerably pleasant, since the>^il is yfSmi and serves regular 
meals. . tS^^^-.' 

\- ' ^ V \ " ' ^ * ."^ ' 

* . Altho'u^'^the typical .At|iabascan may questi6|i the legitimacy 
of white^ authority or the appropriateness of its respoifise in singling 

" him out as a , malefactor and imposing punishment-^ p9!i bim, he 
cannot ^escape .its power. Absolute authority is something that he 
well understands. Th6 /act that' he is on' trial makcs^him assume he is 

..guilty according to laws'he evidently does not understand. Yet, he is 
often infused !by the denouement of the Inlip^ecause he is not 
reconciled with ^anyone an<| he recompenses no'onif. Tii^ punishment 
doe$. not fit the crime as he understands crime.|ind punishment. He 
Ifeave^ the encounter in the belief that the best thing to* do, if he is 
tlie victim of a cijme, is to ayoid/the legal process. As detfeiidant, he 
may welffeel thai there Is]^ jus^^^ which* he 

' is ipost c6mfortable wouliJ^be connected with his role in village 

' society* . . . \ , , 
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